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srequired by Art. VV111.3, the Review Conference
A of the Treaty on the Non-Proliferation of Nuclear

Weapons (NPT) was held from April 24 to May
19, 2000, “to review the operation of this Treaty” since
the last conferencein 1995 “with aview to assuring that
the purposes of the Preamble and the provisions of the
Treaty arebeing realized.”! At the NPT Review and Ex-
tension Conference in 1995 (NPTREC), the parties de-
cided without avoteto extend the Treaty indefinitely. As
part of theindefinite extension package, they adopted de-
cisions on “ Strengthening the Review Process for the
Treaty” and on “Principles and Objectives for Nuclear
Non-Proliferation and Disarmament.”?

Thefocusof thisviewpoint ison export control require-
mentsin the framework of the NPT. It describesthe prin-
cipa obligations in this area that apply to each Treaty
member. It triesto explain what the Treaty demands and
what new conclusions should be drawn from the deci-
sions taken by the NPTREC. It also discusses the pur-
pose and the work of the Zangger Committee, and why
the results of its work should be important for all mem-
bersof the NPT. During the 2000 review conference, dis-
cussionswere held on better cooperation in export controls
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and coordination of export policiesamong all interested
states parties, and how the Zangger Committee could help
increase cooperation between suppliersand recipients. A
new and increasingly important element in these consid-
erationsistherolethelnternational Atomic Energy Agency
(IAEA) should play in theframework of NPT export con-
trols. In particular, |AEA information-collection activities
could provide a way to reduce the burdens that export
controls currently place onindividual states.

THE ROLE OF EXPORT CONTROLSINTHE
NPT FRAMEWORK

The principal goal of the NPT, specified in Articles |
and |1, isto prevent the spread of nuclear weapons. The
NPT prohibits nuclear weapon states (NWS) from sup-
plying nuclear weapons to or contributing to weapons
programsin non-nuclear weapon states (NNWS). It also
prohibits NNWS from acquiring or developing nuclear
weapons on their own. Article 111 contains tools to as-
certain whether nuclear material and equipment have
been diverted “from peaceful purposesto nuclear weap-
ons or other nuclear explosive devices” in a NNWS.
Article Il provides two tools to meet these objectives:
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safeguardsfor verification of activitiesinside states (Art.
I11.1) and export controlsfor transfers between states (Art.
11.2).

Articlelll.1 statesthat each NNWS party accepts safe-
guards, which are based on a system developed in 1970
by the IAEA. ThelAEA verification activities (e.g., re-
porting and inspections) relate to all nuclear material in
all peaceful nuclear activitieswithin theterritory of each
state, under itsjurisdiction, or carried out under its con-
trol anywhere.

This safeguards system, because of its scope, iscalled
the“ Full Scope (or Comprehensive) Safeguards System”
(FSSG).2 A recent expansion of the FSSG through an
Additional Protocol* will be discussed below.

Article 111.2 contains the provisions for nuclear ex-
port controls; it specifies that parties not transfer to
NNWS nuclear material, as well as certain equipment
and non-nuclear materials, unless the nuclear materia
shall be subject to the required safeguards. This section
raises two important questions: (1) what are the criteria
for applying export controls, and (2) what specific equip-
ment and materials should be submitted to export con-
trols?

The first question can be answered rather easily: All
criteria and conditions for supply are contained in the
NPT. NPT parties are permitted to export to NNWS
under three conditions: (1) the transferred items will be
used for peaceful purposes only; (2) the recipient state
has a safeguards agreement with the IAEA in place; and
(3) in case of are-transfer to athird country, the re-ex-
porting state has to assure itself that the criteria of the
NPT are applied in the recipient country.

The second question—what equipment and materials
shall be submitted to export controls—cannot be an-
swered as easily as the first question. Thereis possible
uncertainty in what the relevant treaty language in this
area means, and therefore in what items fall within its
scope. NPT Article 111.2 requires states parties not to
provideaNNWS with “ equipment or material especially
designed or prepared for the processing, use or produc-
tion of special fissionable material” unless the recipient
has NPT safeguardsin place. However, the Treaty does
not define what constitutes such equipment or material.
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THE PURPOSE AND PROCEDURESOF THE
ZANGGER COMMITTEE

For thisreason, in March 1971, after the NPT’ s entry
into force, suppliersor potential suppliers of nuclear ma-
terial and equipment cametogether to discuss and clarify
the technical implications and requirements of NPT ex-
port controls. This meeting wasthe origin of the Zangger
Committee, named after the first chairman, Professor
Claude Zangger from Switzerland.

The supplier countries formed the Committee to de-
cide how to interpret the NPT’s rather general export
control obligations. They established a list of goods,
caledthe“Trigger List” (any export of such items“trig-
gers’ safeguards), and defined procedures and conditions
under which nuclear exports could be licensed. The
Zangger Committee’ s* Understandings’ were published
in September 1974 as |AEA document INFCIRC/209,
and since then the Trigger List has been amended sev-
eral times.

The Zangger Committee® meets regularly in spring
and autumn every year. Its agendaincludes matters that
either deal with amendmentsto the Understandings (the
Trigger List and its procedures) or with organizational
questions. A lot of work is done intersessionally, and
therefore two formal meetings suffice to keep all mem-
bers up-to-date and to make any necessary decisions.

The Committee does not decide “ex cathedra” what
the export control requirements of the NPT should be.
Instead, its members—NPT parties who are major sup-
pliers confronted regularly with the question of how to
interpret Art. 111.2 obligations—meet to negotiate what
minimum requirements should be applied. They seek to
harmonize their understandings, aiming at the widest
possible membership, to try to prevent commercial trans-
actions from weakening nonproliferation objectives.

The Committee’ sUnderstandings are published intwo
separate memoranda. Each memorandum defines and
provides for export controls on a category of commodi-
ties described in Article I11.2. Memorandum A covers
source and special fissionable material, while Memoran-
dum B covers equipment and material specifically de-
signed or prepared for the processing, use, or production
of special fissionable material.’

Attached to the Trigger List is an annex “clarifying”
or defining in some detail the equipment and material
listed in Memorandum B. The Committee is regularly
engaged in considering possible revisions to the Trig-
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ger List to cover new developments in technology, and
the original annex hasthus becomeincreasingly detailed.
To date, the Committee hasmade eight clarifications; most
recently, in June 1999, it added a chapter on conversion
equipment for uranium and plutonium. The consolidated
Understandings were published by the IAEA in March
2000, as document INFCIRC 209/Rev.2.8

To fulfill the requirements of NPT Article I11.2, the
Zangger Committee Understandings contain three ba-
sic conditions of supply for these items:

1. the nuclear material either directly transferred, or

produced, processed, or used in the facility for which

the transferred item isintended, shall not be diverted
to nuclear weapons or other nuclear explosive devices;

2. such nuclear material, aswell astransferred equip-

ment and non-nuclear material, shall be subject to

safeguards under an agreement with the IAEA; and

3. the nuclear material, equipment, and non-nuclear

material shall not be re-exported to a third state un-

lessthe recipient state acceptsthe same conditionsthat
were placed on the re-exporting state.

Individual member states of the Committee formally
accept these Understandings by exchanging notesamong
themselves. Their unilateral declarations confirm that the
Understandingswill be made effective through their do-
mestic export control legislation.

In parallel with this procedure, member states write
identical lettersto the IAEA Director Genera (DG) in-
forming him of their decisionsto act in conformity with
the conditions set out in the Understandings. These let-
ters also ask the DG to communicate their decision to
all IAEA member states.

Relation to the Nuclear Suppliers Group

The Nuclear Suppliers Group® (NSG) shares many of
the Zangger Committee’s goals. The NSG grew out of
the“London Group,” which wasformed shortly after the
Indian nuclear explosionin 1974 to try to prevent further
nuclear proliferation. At that time, agroup of countries,
some of which were not members of the NPT, met to
consider whether further criteriaand measuresfor export
controls should be introduced. In 1977, these countries
agreed on the so-called “London Guidelines,”*° a set of
criteria that went beyond the Understandings of the
Zangger Committee; itsadditionstothe Trigger List were
later also adopted by the Zangger Committee. The Lon-
don Group did not meet anymore after the publication of
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these guidelines and thus | ft to the Zangger Committee
further improvementsto the Trigger List.

In 1992, after the Gulf War, when the world commu-
nity found out that Irag, an NPT member, was devel op-
ing a clandestine nuclear weapons program, supplier
states revitalized the London Group as the NSG, and
added to the existing regime (now referred to as Part 1,
containing the NSG's Trigger List) a second part, the
“nuclear-related dual-use regime.” Thisregimeintended
to introduce export controls on items used in conven-
tiona industries that can also be used for nuclear pur-
poses. This Part 2 was the main reason why the NSG
was created. As the “dual-use regime” did not have its
legal foundation in the NPT, it has been the target of
criticism since its inception, particularly from “non-
aigned movement” (NAM) countries.

As Part 1 of the NSG Guidelines is similar to the
Zangger Committee'sTrigger List and asmany statesare
members of both groups, there has been a strong interest
in harmonizing the two practically identical lists. The
Zangger Committee and NSG cooperate well. To avoid
duplication of work, the NSG Plenary in Buenos Airesin
1996 clarified the question of cooperation: it concluded
that the Zangger Committee should continue to deal with
the Trigger List and the NSG subsequently should har-
monize the results with its Part 1 list. The NSG is cur-
rently reviewing its structure and implementation
procedures with the aim of reassessing its criteria and
streamlining its performance.

THE NPT REVIEW PROCESSAND THE
ZANGGER COMMITTEE

Nuclear export controls have been playing an ever-in-
creasingrolein NPT review conferencessince 1975. Since
thetime of the “North-South-dialogue” at the end of the
1970s, there have been suspicionsand allegationsinrela-
tion to the function of export controls. While suppliers
considered them necessary as an important contribution
to international security, recipient countries—in particu-
lar NAM countries—blamed the suppliers who adhered
to them for effectively depriving devel oping countries of
their right to develop.

In the course of the NPT review conferences, the
Zangger Committee won increasing recognition; even-
tually all stateswere urged to adopt the Committee’ sre-
quirements for any nuclear cooperation with non-NPT
non-nuclear weapon states. During the 1990 and 1995
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conferences, the Zangger Committee was mentioned by
name. While the 1990 conference did not adopt afinal
declaration, itsMain Committee |1 observed that Zangger
Committee members had met regularly to coordinate
implementation of Articlelll.2 and had adopted nuclear
supply requirementsand aTrigger List. It recommended
that thislist be reviewed periodicaly to take into account
advancesin technology and changesin procurement prac-
tices. Main Committeell also urged al statesto adopt the
Zangger Committee's requirements for any nuclear co-
operation with anon-NPT non-nuclear weapon state.*!

The NPTREC, duetoits special focuson the Treaty's
extension, did not adopt afina declaration. But asat pre-
vious conferences, its Main Committee |1 dealt exten-
sively with export controls. Inthiscontext, it also discussed
the activities of the Zangger Committee in interpreting
Articlell1.2, of the Treaty. It noted that anumber of state
suppliers had formed an informal group known as the
Zangger Committee and had adopted certain Understand-
ings. It invited states to consider applying these Under-
standings and recommended that thelist of itemsand the
procedures for implementation be reviewed from timeto
time. It wasfurther noted that the application by al states
of the Understandings of the Zangger Committee would
contribute to the strengthening of the nonproliferation re-
gime. Atthe sametimeit called for international consul-
tationsamong all interested states.’?

The 2000 NPT Review Conference again emphasized
the importance of cooperation in export controls.
Zangger Committee members introduced language for
the Final Declaration of the conference similar to that
introduced at previous conferences, including positive
recognition of the Committee’ swork. At the sametime,
NAM member countries stressed the need for “coordi-
nation of export control policies among all interested
States parties to the extent possible,” with the aim of
contributing to nonproliferation objectives of the NPT
and thereby facilitating transparency and participation
in the exchange of nuclear itemsand technology.*®* These
proposals, well-crafted by suppliersaswell asrecipients,
found very wide acceptance but were not included in the
formal outcome of the conference. One single delega-
tion blocked consensus during the negotiations appar-
ently for tactical reasons and at the end became avictim
of itsown tactics. Thisisregrettable, because acceptance
of the proposal s could have resulted in amore formal plat-
form for wider cooperation among NPT members. The
Zangger Committee, as an experienced forum for coordi-
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nation and harmonization of nationa export policies, could
have played an important role in a new formal arrange-
ment.

Asso many NPT parties not members of the Zangger
Committee have shown interest in the proposals for a
more formal arrangement and the role the Zangger Com-
mittee could play, it would be a pity not to encourage
and construct such an improved forum for dialogue.
Future meetings of the Zangger Committee should take
up thisissue and consider how to approach the demands
from NAM countries, taking into account that the Com-
mittee includes an important member of the NAM and
applications from other NAM states are under consider-
ation.

Whilethe 2000 NPT Conferencedid not adopt the pro-
posal for coordinating export controls, it did include a
paragraph on export controls. It was the first time that
the conference recognized in the Final Declaration the
necessity of national rules and regulations on export
controlsto ensure the ability of partiesto meet their com-
mitmentswith respect to nuclear transfers. Furthermore,
the conference urged all states to establish and imple-
ment appropriate rules and regulations.**

The Zangger Committee and the Call for
Transparency

The 1995 NPTREC produced three decisions inter-
linked in a package. In this package, the indefinite ex-
tension of the Treaty was accepted with the understanding
that future five-year reviews of the NPT’s implementa-
tion would be based on the clear criteria set out in the
“Principlesand Objectivesfor Nuclear Non-proliferation
and Disarmament.” Before 1995, implementation reviews
covered all aspects of the NPT in a general way; under
the new review process, each conference receives better
guidance from its predecessor. The “Principles and Ob-
jectives’ set clear linesand in some cases even timeframes
for goal attainment. These makeit easier for the follow-
ing review conferenceto verify whether these goals have
been achieved.

For export controls Decision 2, Principle 12 isof prime
importance, accompanied by Principles 9 and 11, both
dealing with the role of the IAEA, and Principle 17,
which calls for “transparency in nuclear related export
controls...within the framework of dialogue and co-op-
eration among all interested States party to the Treaty.”*°
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The Zangger Committee has met this request for many
years.

The chairman of the Zangger Committee presented
papers on the Committee’ s organization and work intwo
seminars, held in Vienna in 1997 and New York in
1999.%6 |n discussions with representatives from NAM
countries, some of the misunderstandings being raised
regarding the supposedly secretive nature of the Zangger
Committee were discussed, and its main purpose was
re-stated. The Zangger Committee considers itself the
“faithful interpreter” of the NPT export control require-
mentsin Articlel11.2. Any interpretation of theserequire-
ments has to be applicable for all members if and when
they comeinto asituation where export control decisions
have to be taken. Therefore the Committee is aware of
its responsibility in drafting and amending its Under-
standings on the basis and within the framework of the
NPT. The Committee is open for consultations with all
states and repeatedly answers, through its chair and sec-
retary, the questions put to it. Reasonable confidential-
ity measures have been undertaken with the aim of
protecting national security considerations while pursu-
ing nonproliferation objectives.

THE COMPLEMENTARY ROLE OF THE IAEA
IN EXPORT CONTROLS

The IAEA’s role in export controls dates from the
early 1960s, when supplier statesmade | AEA safeguards
a condition of supply on contracted nuclear facilities.
These “facility related safeguards,”” based on trilateral
agreements between the supplier, recipient, and IAEA,
only related to particular facilitiesin arecipient country
and not to the whole fuel cycle. With the adoption of
the NPT in 1970, the scope of safeguards was widened
by Art. 111: al NNWS parties had to accept safeguards
on all nuclear material in their country under an agree-
ment with the IAEA. The model safeguards agreement,
published in 1971 as IAEA document INFCIRC/153,
serves as abasisfor such agreements. With theincrease
over timein the NPT membership, only avery few states
till remain outside this regime.

In 1991, when the world community found out that
Irag, a NNWS member of the NPT, had attempted to
devel op aclandestine nuclear weapons program, the NPT
safeguards system was scrutinized. Thisscrutiny suggested
that the scope of information available to the IAEA and
itsverification possibilitieswereinappropriately limited.
Asaresult, new sources of information wereto be made
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availabletothe |AEA safeguards system (through an “ Ex-
panded Declaration”). At the sametime, the Agency would
be given new “powers’ to review the accuracy and com-
pleteness of member states' declarationsthroughimproved
means of information treatment, including better datapro-
cessing meansin the Secretariat, aswell asthrough anew
kind of inspection, called “ complementary access.”

After yearsof intensvework, the |IAEA Board of Gov-
ernorsin May 1997 approved the model Additional Pro-
tocol, IAEA document INFCIRC/540. It describes the
new elements of the IAEA safeguards system, which
becamean “integral” part of the existing safeguards sys-
tem, as described in INFCIRC/153.

The Significance of the Additional Protocol for
Export Controls

The new information required in the so-called “Ex-
panded Declaration” from safeguarded countries in-
cludes reports on exports as well asimports of Trigger
Ligtitems.®® Thisinformation arriving in the Agency will
be added to the safeguards database on that particular re-
cipient country (its “country file”) and will enable the
Agency to compare such new information with all the other
information acquired.

Thisenhances safeguards, becausethe |AEA canevalu-
ate for instance the importance of a particular piece of
equipment for the nuclear program of aparticular recipi-
ent country. It addsto the ability of the |AEA to acquirea
continuoudy improving “insgght” into the nuclear program
of any individual country. Asall different typesof infor-
mation will beintegrated into one system, the Agency uses
the term “integrated safeguards” to refer to its effortsto
combineinformation from different safeguards measures.

Export reportsto the Agency will create awareness of
transfers, whileimport reportswill provide confirmation
if atransfer has been completed as foreseen. Or, if the
item hasnot arrived, the Agency will haveto act in coop-
eration with the statesinvolved in thetransfer. In this con-
nection the important role of “enhanced information
treatment” has to be emphasized. It should enable the
IAEA to acquire its own “intelligence capability” and
thereby to be as independent as possible from “outside
skills”

Why devote so much attention to |AEA safeguards
under the theme of export controls? This subject isim-
portant in two ways: (1) because, as already mentioned
above, IAEA safeguards are a condition of supply and
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(2) because not all NPT members yet agree that the text
inArt.111.2 means NPT-type safeguards (FSSG). Only if
we answer this question in favor of FSSG will the new
Additional Protocol be included as a condition of sup-
ply. Asthe 2000 Review Conference was not yet ready
to answer this question positively it is extremely impor-
tant to clarify thisquestion for the next NPT Conference,
for which the preparatory process will start in Spring
2002. A review of thetext of Articlelll can providethis
clarification.

ThePrinciple of Universality in Articlelll of the
Treaty

To understand NPT export controlsit is necessary to
look at Art. Il initsentirety (highlighting added):
Articlelll

1. Each non-nuclear-weapon State Party to
the Treaty undertakesto accept safeguards, as
set forth in an agreement to be negotiated and
concluded with the International Atomic En-
ergy Agency in accordance with the Statute of
the International Atomic Energy Agency and
the Agency’s safeguards system, for the ex-
clusive purpose of verification of the fulfill-
ment of its obligations assumed under this
Treaty with aview to preventing diversion of
nuclear energy from peaceful uses to nuclear
weapons or other nuclear explosive devices.
Procedures for the safeguards required by this
article shall be followed with respect to source
or special fissionable material whether it is
being produced, processed or used in any prin-
cipa nuclear facility or is outside any such
facility. The safeguardsrequired by thisar-
ticle shall be applied on all source or special
fissionable material in all peaceful nuclear
activities within the territory of such State,
under its jurisdiction, or carried out under its
control anywhere.

2. Each State Party to the Treaty undertakes
not to provide: (a) source or special fissionable
materid, or (b) equipment or material especialy
designed or prepared for the processing, use,
or production of special fissionable materid, to
any non-nuclear-weapon State for peaceful
purposes, unless the source or special fission-
able material shall be subject tothesafeguards
required by thisarticle.

The Nonproliferation Review/Fall-Winter 2000

There is one message in this article, which could be
called the* principle of the universality of FSSG.” In other
words, the article is designed to bring all NNWS under
the FSSG regime of the IAEA: Art. I11.1 bringsin those
who become parties to the Treaty, and Art. I11.2 covers
al the otherswho do not join the Treaty. They shall also
haveto be subject to IAEA-FSSG as a condition of sup-
ply. Any other interpretation of Article 111 would simply
mean that the drafters of the NPT had wanted to give
privileged treatment to NPT non-parties, by granting them
cooperation with less severe verification requirements.

Articlelll.2, theexport control paragraph, requiresNPT
membersto only supply especially designed or prepared
(EDP) nuclear itemsto NNWSiif they accept “the safe-
guards required by this article.” The wording “required
by thisarticle” impliesfull-scope safeguards. There are
no other safeguards described in Art. I11. The NPTREC
initsDecision 2, paragraph 12, demanded that new sup-
ply arrangements for Trigger List items should require,
“as a necessary precondition, acceptance of |AEA full
scope safeguards.”*® ThisPrinciple 12 wasreiterated and
confirmed by the 2000 NPT Review Conference. Unfor-
tunately the conference was not yet able to reach agree-
ment on aclear statement that this Principleisinherentin
Articlelll.2, and therefore mandatory for al exportsfrom
NPT States. This would have contributed to the univer-
sal adherenceto the Additional Protocol and its applica-
bility asaregular, NPT-based, element for supply palicies,
and furthered the principle of equal treatment of all States,
party or non-party.

Internationalization of Export Controls

To understand what additional roles the IAEA could
play in export controls in the future, it is important to
look back to the discussionsin the NPTREC and its de-
cisionsin relation to export controls. Some del egations
in the conference’s Main Committee Il demanded
“multilateralization of export controls.” In the discus-
sions on this proposal, representatives of supplier coun-
tries emphasized that Article I11.2 clearly indicates that
export licensing is a sovereign obligation of each indi-
vidual state, which has to carefully scrutinize al pos-
sible proliferation risks before allowing atransfer out of
the country.

This sovereignty on the other hand also includes the
right for a state to choose to whom it wants to export
goods. “If | do not like my neighbor, | will not supply
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him!” That isvalid for any item, for fruitsaswell asfor
nuclear items.

But if an export license after careful consideration of
all relevant aspects has been granted, and if theitem has
gone across the border, it may be understandabl e that a
recipient country would not want the supplier to further
interfere in its sovereign national program. At the same
time, everybody would reasonably understand that the
necessary international security requirements haveto be
met, and this means somebody hasto bein charge: some-
body who has a capable safeguards system that could
handle such transfer controls. Preferably, it should be
aninternational, independent, and impartial organization.

This speaks clearly for the IAEA, asin 1995, at the
time of the conference, its program for a strengthened
safeguards system was under way, and the obligation for
states to provide export/import information was con-
tained in this program.

As aconsequence, the NPTREC, in its Decision 2 on
“Principles and Objectives,” expressed clear views in
connection with IAEA safeguards and in relation to ex-
port conditions:

* In Principle 9, it stated inter alia that the IAEA is

the competent authority to verify and assure compli-

ance with the safeguards agreementsunder Art. 111 and
that “[n]othing should be done to undermine the au-
thority of thelAEA.....” It further demanded that  States
parties that have concerns regarding non-
compliance...should direct such concerns, along with
supporting evidenceand information, tothe lAEA...." %

* In Principle 11, it gave guidance for the program

93+2.%

* InPrinciple 12, as noted above, it stated that “[n]ew

supply arrangements...should require, as a necessary

precondition, acceptance of IAEA full scope safe-
guards....”

These three Principles—in connection with the Addi-
tional Protocol—also clarify therole of the IAEA inthe
verification of the peaceful and proper use of atransferred
Trigger List item. The only requirement is that the ex-
porting stateinformsthe | AEA of such atransfer and the
importing state confirmsthe receipt.

Therefore the Additional Protocol should beseenasa
further step in the implementation of the results of the
NPTREC, which servestoimprovethe design and in par-

142

ticular the scope of those safeguards that the drafters of
the NPT most likely had in mind.

What arethetasks of the exporting state at present and
how can the IAEA be involved in those tasks in the fu-
ture? There aretwo tasksfor the exporting state at present:

1. to implement the sovereign obligation under NPT

Articlelll.2 to decide upon export licenses and to make

surethat all requirementswill be fulfilled in the recipi-

ent countries (The criteriafor these requirements are
clarified, harmonized, and agreed upon in exporters
groups like the Zangger Committee.); and

2. to make sure that an item, once it has gone across

the border, will arrive and will be used properly inthe

recipient country.

In the future, while for task 1 the “exporters groups’
will continue their work in the usual way, e.g., by ex-
changing information among members, reviewing their
licensing “criteria,” or adopting amendmentsto the Trig-
ger List, task 2 can be moved to the IAEA, once the nec-
essary meansfor implementation of the Additional Protocol
areinplace.

Thismeansfor the |AEA that its Secretariat in the fu-
ture will have a clear function in export controls “once
the exported item has gone across the border.” The in-
creased role of the IAEA will help to lessen the—often
politically motivated—tensions between suppliers and
recipients. Recipients will not have to accept the inter-
ference of other states in their sovereign national pro-
grams.

As countries seem to understand and accept that there
isaneed for appropriate security measures, but are sus-
picious that security considerations may be used as a
cover-up for commercial interests, they are more will-
ing to accept such security measures if they are imple-
mented by the |AEA, an international, independent, and
impartial organization. Thiswasconfirmed by thelast NPT
conference.

But to put the IAEA into the position to play itsrole, it
Is necessary that recipient countries adhere to the Addi-
tional Protocol. NPT Parties should emphasize the im-
portance of universal adherenceand also clarify thelegally
binding nature of the Additional Protocol vis a vis the
NPT. Thefollowing analysis explainswhy the Additional
Protocol should be considered both adesirable goal and a
legal obligation.
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Promoting Adherenceto the Additional Protocol

Asthe Additional Protocol isan elaboration on and im-
provement of the IAEA safeguards system, it lieswithin
thelegal framework of Art. I11.1, which providesthe ba-
sic obligation for amember stateto accept safeguardsin
accordance with the Agency’s safeguards system, and
therefore to negotiate with the |AEA the necessary safe-
guardsagreement in linewith that system. It seemsto be
alogica consequence, therefore, that whenever the safe-
guards system of the lAEA ischanged (aswas so signifi-
cantly donein 1997), the obligation of an NPT member
stateinlinewith Articlelll.1lincludesattemptingtoimple-
ment the necessary adaptations in its NPT safeguards
commitment. Thusthe obligation to enter negotiationswith
thel AEA, with the purpose of reaching an agreement that
would alow the IAEA to implement the additional safe-
guards, isinherentinArt. I11.1. NNWS partiesto the Treaty
areobliged to enter such negotiationswith the |AEA with-
out delay.

Besidestheselegal considerations, there are anumber
of political reasons why it isin the interest of recipient
countriesto concludeAdditiona Protocols. Without stron-
ger involvement of thel AEA through the Additional Pro-
tocols, export controlswill alwaysremain deficient, and
thiswill require exporting countries not to lessen their ef -
forts.

Furthermore, traditional export controls as the sole
means to prevent recipient countries from acquiring
goods for clandestine nuclear purposes have reached
their limits. If we only rely on export controls, we will
have to add more and more goodsto the control listsand
refine ever further the mechanisms of control. This will
make such systems both more extensive and more so-
phisticated, until control is lost over the system. Signs
of such a development can already be recognized now.
How many experts are there who really understand the
differences between the various control regimesin non-
proliferation (nuclear, biological, chemical—not to
mention the Missile Technology Control Regime and
Wassenaar Arrangement)?

Thisdevel opment towards aloss of ability to maintain
acomplete overview suggests the need to widen the per-
spective of export controls. Theresponsibility of theindi-
vidua supplier statefor licensing should be complemented
by the responsibility of the IAEA in technology transfer
controls as outlined above. This would provide a better
chance to detect breeches of compliance “in situ” of the
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potential proliferation risk. Past experiencerevealsthat,
in cases of proliferation intent, goods are purchased in
severd different countries. Thismakesit difficult for the
supplier to verify for what purposeanindividua itemwould
be used. But if, in addition to supplier side licensing ac-
tivities, focuswould be put on the recipient side through
proper |AEA safeguards in the recipient country, there
would be abetter chanceto recognize and reveal any sig-
nificant clandestine nuclear activity.

By involving the IAEA, and vesting thisinternational
organization with the right to acquire information and
access as necessary to get sufficient insight into the
nuclear program of each individual country, one could
say that “full-scope saf eguards as a condition of supply”
(FSSG/COS) is a logical pre-condition for the
“multilateralization of export controls.”

A VISION OF THE IAEA “INTEGRATED
SAFEGUARDS SYSTEM” (1SS)

The new ISSis designed to provide the Agency with
a better insight into the nuclear program of any single
state that goes beyond the “ declared nuclear material ac-
countancy.” Thereby, the Agency will be better able to
detect any undeclared activities. OncethelSSisin place,
the IAEA will be able to take over responsibilities that
for the time being are considered to fall within the re-
sponsibility of each individua state, e.g., making sure
that any transfer of a sensitive nuclear item outside its
territory shall be secured at all times against prolifera-
tion and misuse. This responsibility has led supplier
states to build up rather extensive systems for collect-
ing information and confirming that sensitive nuclear
commodities do not fall into the “wrong hands.”

If and when the Agency constructs a system that pro-
vides sufficient detailed information about nuclear ac-
tivities, declared or undeclared, going on in each state,
and if that information is processed in away that isman-
ageablefor thel AEA, then it would be possibleto reduce
duplication inthework on export controls of supplier states
visavisthel AEA.

The export-control-related principles adopted by the
NPTREC should be seen as an opportunity to lessen the
burden of export controlsfor supplier states and to move
that responsibility to the extent possible to the IAEA,
the organization that will have at hand acomplex, but at
the sametimewell-structured, “integrated safeguards sys-
tem.”
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PERSPECTIVESFOR THE FUTURE

What work lies ahead of us on export controls? What
should or could be done by the NPT membership, andin
particular by the Zangger Committee?

There is no doubt that the 1995 package of Decisions
1, 2, and 3 buildsamandatory framework for theimple-
mentation of the NPT. In the framework of NPT export
controls, certain goals could be set for future Review
Conferences:
1. NPT member states should follow Principle 12,
which established as a main criterion from Art. [11.2
“full scope safeguards as acondition of supply.” This
Principle was confirmed at the 2000 NPT Review
Conference, but it would be desirable for future con-
ferencesto explicitly stateitslinkageto Articlel11.2.
2. The 2000 NPT Conference endorsed the IAEA Ad-
ditional Protocol. It is important that NPT member
states should take a clear position that the Additional
Protocol is not just a further instrument states may
adopt, but a logical addition to, and an integral part
of, the existing NPT safeguards system. It should not
be considered optional, but alogical expansion of the
legal obligation in Art. 111.1 of the NPT. In this re-
gard it is necessary to confirm that the conclusion of
an Additional Protocol isanintegral element of Prin-
ciple 12 (FSSG/COS).
3. ThelAEA should befurther encouraged to develop
the necessary mechanismsto “digest” the new infor-
mation in the “Expanded Declaration” in an “inte-
grated” and cogt-efficient manner. Theroleof “enhanced
information trestment” makesit important for the lAEA
to acquireitsown “intelligence capability” tobeasin-
dependent from outside skillsas possible.

What should the Zangger Committee do in the future?

First, the Committee should be encouraged to review
and adapt, as necessary, its Understandingsfromtimeto
timeto take account of developmentsin the understand-
ing of the NPT as coming out of the Strengthened Re-
view Process.

Second, the Committee should in particular continue
toreview the“Trigger List” from timeto timein light of
technological developments. Third, the Committee should
clarify theform of contributionit could provideto thework
of the IAEA in connection with Annex Il of the Addi-
tional Protocol. (Annex |1 lists the equipment and non-
nuclear materials for which exports and imports should
be reported.?) As the Trigger List has become an ele-
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ment inthe“ Additional Protocol,” thereview of the Trig-
ger List now hasafurther aspect to be observed; i.e., when
the Zangger Committee is amending the Trigger List, it
should informthe |AEA Secretariat and explain itstech-
nical considerations and thereby be of assistance in the
preparation of hecessary decisions of the Board of Gov-
ernors.

Fourth, the Zangger Committee should widen thecircle
of its consultationswith individual countries, which play
anincreasing political aswell astechnical rolein nuclear
nonproliferation. In these consultations the question of
“coordination” of export policies should be further dis-
cussed with the aim of exploring waysand meansfor how
to establish appropriate mechanisms. These considerations
shouldinclude optionsfor how to assist NPT partieswith
less experience to establish and implement appropriate
national rules and regulations as called for by the NPT
2000 Review Conference.?

Finally, itismost important that information on all these
steps has to be conveyed to all states partiesto the NPT.
The recent review conference has made it evident that a
lack of information still exigts, causing misunderstandings.
Better preparation of future NPT conferencesthrough the
established preparatory processisof vital importanceand
should also be used for discussions on substantive issues
such asthe* principlesand objectives.” The next meeting
of the Preparatory Committee is expected to be held in
spring 2002.

Export controls continue to play an important rolein
slowing nuclear proliferation. Aslong astheir functions
are understood and supported, the Zangger Committee
and the |AEA can help make export controls more effec-
tive. With the continued devel opment of integrated safe-
guards, export controls can also be made less of aburden
on or source of interference in the sovereign affairs of
NPT member states.
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